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MEMORANDUM
1
 

 

April 5, 2012 
 

The JOBS Act of 2012 
 

Today, April 5, 2012, President Obama signed the Jumpstart Our Business Startup (JOBS) Act into law. The JOBS 

Act (the “JOBS Act”) contains significant reforms to the securities laws applicable to certain public issuers, as well 

as private placements. The JOBS Act aims to revive the initial public offering (IPO) market, which has been on a 

substantial decline by providing temporary relief on some of the most costly compliance regulations that are 

disproportionately burdensome to small companies seeking to raise capital, and allows firms to have more total 

investors before being forced to go public. Some of the major reforms to meet these aims include:  

 

 Encourages more firms to file IPOs by allowing emerging growth businesses, those with less than $1 

billion in annual revenue, to phase-in some of the most expensive Securities and Exchange Commission 

(SEC) regulations over the first five years after going public, 

 Enables companies to offer up to $50 million in stock to the public without registering with the SEC, an 

update from the previous threshold of $5 million that better reflects today's markets, 

 Allows small companies selling securities under the SEC's Regulation D to advertise their offerings, 

reversing the SEC's ban on solicitation, 

 

 Increasing the threshold based on number of shareholders that triggers public company reporting for private 

companies who wish to remain private for some time longer, and generate a larger shareholder base before 

undergoing an IPO, and 

 

 Creation of a new private placement exemption from registration called crowdfunding that would facilitate 

raising small amounts of capital properly, mostly via online platforms, from a large group of investors. 

 

Upon signing, many of the JOBS Act’s key provisions will immediately go into effect such as all of the IPO-related 

provisions, while others will require SEC rulemaking and further guidance. 

 

IPO ON-RAMP 

 

The IPO on-ramp is a bundle of reforms that would make it easier for companies that qualify as “emerging growth 

companies”, or “EGCs”, to undertake IPOs by providing them relief from various burdensome regulatory and 

reporting requirements (including compliance costs) under Sarbanes-Oxley (SOX) that companies seeking to go 

public have historically been faced with. In fact, a recent study by the IPO Task Force, based on a survey of chief 

executives, estimated that it costs companies $2.5 million to go public and $1.5 million annually to remain public. 

Thus, the proposed changes could save companies 30% to 50% of those costs.  
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The JOBS Act intends to make it easier for these companies to go public by providing significant cost savings for 

the IPO process, allowing issuers to gauge investor interest before filing, confidentially initiate the SEC registration 

process, streamline financial statements, begin analyst research immediately after IPO, and the on-ramp period 

provides newly public companies transitional relief from some of the more costly compliance requirements. The 

JOBS Act builds on existing SEC requirements and automatically scales them to the size of the issuer, reflecting an 

intention to remove the one-size fits all regulations that are roadblocks to so many companies seeking to go public. 

According to a recent report in the Wall Street Journal, citing Dealogic, 98 out of 107 U.S. IPOs last year would 

have qualified for relief under the JOBS Act. 

 

The regulatory relief for EGCs would be immediately available upon enactment of the JOBS Act and would 

continue for as long as EGC status is retained.  

 

Definition of an Emerging Growth Company 

 

The JOBS Act defines an EGC as an issuer that had total annual gross revenues of less than $1 billion during its 

most recent fiscal year, and did not complete its IPO by selling common equity securities pursuant to an effective 

registration statement on or before December 8, 2011. A company that qualifies as an EGC can choose to retain 

that status for up to five years following its IPO pricing date (the date of the first sale of common equity securities 

of the issuer pursuant to an effective registration statement under the Securities Act of 1933), or until any of the 

following occurs (if earlier): 

 

 Its total annual gross revenues reach $1 billion or more at fiscal year-end, 

 It issues more than $1 billion in non-convertible debt (presumably debt securities not bank debt) during the 

prior 3-year period, or 

 It becomes a “large accelerated filer”—a reporting company for 12 months, that has filed at least one 

annual report, and has a market value of worldwide common equity securities held by non-affiliates of 

$700 million or more as of the last business day of second quarter. 

 

A company that qualifies as an EGC has a choice of whether to elect to retain EGC status. Therefore, that company 

may choose to forgo an exemption and instead comply with requirements that apply to an issuer that is not an EGC. 

There is a special rule, however, with respect to the extension of time to comply with new or revised financial 

accounting standards (discussed below). 

 

Reforms Providing Relief for EGCs 

 

The reforms directed at easing the IPO process include: 

 

Reduced Disclosure Obligations—An EGC may go public using two years (instead of three) of audited financial 

statements in the registration statement. In any other registration statement, an EGC need not present selected 

financial data pursuant to Item 301 of Regulation S-K for any period prior to the earliest audited period presented in 

connection with its IPO (as opposed to five years of selected financial data for most other public issuers). 

Correspondingly, an EGC’s management discussion and analysis need only cover periods for which it files 

financial statements. This reform is designed to provide significant cost savings by reducing audit costs because 

normally a pre-IPO issuer upgrades its outside auditor in anticipation of going public.  

 

Confidential non-public SEC review—An EGC would be permitted to submit draft registration statements of its 

IPO for confidential, non-public SEC review. However, under EDGAR, the EGC must publicly file the initial 

confidential submission and all amendments at least 21 days prior to conducting a road show (it is unclear whether 

SEC comment letters and issuer responses issued and submitted prior to filing will also fall under EDGAR). This 

option would permit EGCs who may be hesitant to declare their intent to go public, due to low probability of 

success, avoid embarrassment. Second, it would allow an EGC to explore an IPO while deferring disclosure of 

proprietary business, financial information and sensitive competitive information to the market. 



   

   

          
    

 

Testing the waters—EGCs or their authorized agents may engage in oral or written communications with potential 

investors that are qualified institutional buyers or institutional accredited investors to determine whether such 

investors might have an interest in a contemplated securities offering, either before or after the date of filing of a 

registration statement. This reform allows for pre-filing offers without being subject to the current restrictions on 

pre-offering communications under the Securities Act of 1933. It is unclear whether this provision would extend to 

communications by a prospective underwriter on behalf of an EGC. 

 

 Analyst Research 

 

Under existing law, investment banks participating in an IPO are prohibited from publishing research prior 

to the IPO, but rather must wait until 40 days after the offering and cease publishing for the 15 days before 

and after the release or expiration of any lock-up agreement. The JOBS Act would make the following 

significant changes to existing law by relaxing FINRA rules that restrict the activities of research analysts 

near the time of an EGC’s IPO: 

 

 Allow investment banks to publish research report related to an EGC prior to its IPO. 

 Allow research analysts to participate in meetings with the EGC along with investment banking personnel. 

 Allow research of an EGC around time of its IPO or other offerings and expiration of any lock-up period 

related to its IPO even if a research analyst was employed by the firm participating in the offering. 

Though there would be relaxation of these restrictions, there are still FINRA research rules that remain 

such as prohibition on participating in effort to solicit investment banking business, and the analysts and 

the investment banks would still be subject to anti-fraud provisions of the federal securities laws for 

misleading research. The SEC will likely provide further guidance on the matter. 

 

Reduced Ongoing Public Reporting Requirements for EGCs 

 

The JOBS Act would also provide EGCs relief from many ongoing public reporting requirements. EGCs would not 

be required to: 

 

 comply with any new or revised U.S. GAAP accounting pronouncements until such pronouncements also 

become applicable to companies that are not “issuers”. (An EGC must make an all-or-nothing election in 

regard to this exemption to continue for as long as it is an EGC). 

 provide an auditor’s attestation report on its internal controls, otherwise required under section 404(b) of 

SOX. However, EGCs would remain subject to the management report requirements that include CEO and 

CFO certifications under 404(a) of SOX. It is estimated that this provision alone could reduce annual 

compliance costs of an EGC by more than $1 million.  

 comply with any Public Company Accounting Oversight Board (PCOAB) rules requiring mandatory audit 

firm rotation, or inclusion of an auditor discussion and analysis (both of which are currently under 

consideration by the PCOAB). These rules and any other future PCOAB rules would not apply to audits of 

EGCs unless the SEC approves specific application to EGCs. 

 hold shareholder advisory votes on executive compensation, including “say on pay” and golden parachutes 

(both pending in SEC rulemakings following introduction in Dodd-Frank Act), until one to three years after 

it ceases to be an EGC. 

 disclose executive compensation information that is required for other companies, such as comparisons of 

executive compensation to the company’s financial performance and executive compensation to median 

employee pay. 

 

As discussed above, all of the exemptions from compliance, save for financial public accounting, remain available 

to an EGC for up to five years following its IPO, provided the issuer continues to qualify as an EGC. In choosing to 

comply with a financial public accounting standard to the same extent as a non-EGC company, the EGC is required 

to make such choice at the time the company is first required to file a registration statement, periodic report, or 

other report with the SEC notifying the SEC of such choice, must comply with all such standards to the same extent 



   

   

          
    

a non-EGC company is required to comply with, and must continue to comply for as long as the company remains 

an EGC.  

 

  Required Studies 

 

The JOBS Act requires the SEC to conduct a study on stock-price decimalization and its impact on the 

number of IPOs and the liquidity for small and mid-cap companies. The SEC must submit its findings no 

later than 90 days from enactment. If the SEC determines the securities of EGCs should be quoted and 

traded higher than $0.01, then it may, by rule not later than 180 days after enactment, designate a minimum 

increment for the securities of EGCs which is greater than $0.01 but less than $0.10. 

 

Finally, the JOBS Act also requires the SEC, within 180 days after enactment, to analyze Regulation S-K, a 

primary source of disclosure information to be included in a registration statement, and report to Congress 

how such requirements can be updated to modernize and simplify the registration process and reduce the 

costs and other burdens associated with these requirements for EGCs. The SEC’s report must contain 

specific recommendations on how to streamline the registration process in order to make it more efficient 

and less burdensome for the SEC and EGCs. 

 

PRIVATE CAPITAL REFORMS 

 

In addition to the IPO on-ramp provisions, the JOBS Act contains reforms aimed at raising capital in both private 

and small public offerings. The JOBS Act would: 

 

Allow general Solicitations in Reg D and Rule 144A Sales—The JOBS Act would amend existing law to allow 

widespread advertising and other forms of “general solicitation” in offerings that comply with Rule 506 of Reg D 

and Rule 144A, so long as the actual purchasers of the securities are all accredited investors (under Rule 506) or all 

qualified institutional buyers (under Rule 144A). The issuer and any person acting on their behalf must also take 

reasonable steps to verify the accredited investor or qualified institutional buyer status of the purchasers. The SEC 

is required to adopt these rule amendments 90 days after enactment. 

 

The relaxation of these private placement rules is applicable to all issuers. Upon implementation by the SEC, 

companies will enjoy more flexibility on capital raising techniques whether registered, private, or both. It is a good 

idea to watch for more information as the SEC releases the new regulations. 

 

Provide an Exemption for Broker-Dealer Registration in connection with Reg D Offerings—Due to the reforms in 

the nonsolicitation rule in private placement above, the JOBS Act creates a new exemption from broker-dealer 

registration for certain persons in connection with the issuance of securities in compliance with Reg D Offerings. 

Specifically, a person would not be required to register as a broker-dealer solely because it engages in any of the 

following activities: 

 

 That person maintains a “platform or mechanism” that permits offers, sales, purchases, negotiations, 

general solicitations or similar activities in connection with a Reg D offering,  

 The person or any associated person co-invests in the Reg D offering, or 

 The person or any associated person provides ancillary services, such as due diligence and documentation, 

in connection with the Reg D offering. 

 

To be eligible for this exemption, the person and its associated persons may not: 

 

 receive compensation in connection with a purchase or sale in the Reg D offering,  

 have possession or control of customer funds or securities in connection with a purchase or sale in a Reg D 

offering, and  

 be subject to statutory disqualification, as defined in the Exchange Act. 

 



   

   

          
    

This exemption seems to be aimed at online platforms that facilitate private transactions between startup companies 

and investors, but do not charge a fee. Although “platform or mechanism” is not defined in the JOBS Act, it seems 

to include in-person contacts, which suggest it includes more than just electronic systems. However, the utility of 

the exemption for most firms seems to be limited by the restriction on receipt of compensation. 

 

Increase the shareholder threshold triggering public company reporting—The JOBS Act would amend existing law 

to increase the shareholder thresholds that trigger public company reporting for non-public issuers (with over $10 

million in assets and a class of equity security, other than an exempted security) from 500 to 2,000 persons, or 500 

persons who are not accredited investors. For banks and bank holding companies, the threshold triggering public 

company reporting would be increased from 300 to 2,000 persons. The JOBS Act excludes persons who receive 

equity securities pursuant to an employee compensation plan (SEC to adopt safe harbor provisions for determining 

whether holders qualify for this exclusion) in a transaction that was exempt from registration requirements from the 

threshold. The JOBS Act also excludes crowdfunding investors from the shareholder cap. 

 

Traditionally, the 500 shareholder threshold has proven to be an impediment on capital formation faced by early 

stage technology companies that rely on successive “angel rounds” of financing from accredited investors, and an 

impediment to large private companies who provide equity-based compensation to a large number of employees. 

 

This reform would provide issuers with more flexibility to remain private and gain more shareholders before 

undertaking an IPO. It is expected that this reform along with allowance of general solicitation may significantly 

impact trading in private secondary markets. 

 

Allow for Crowdfunding— Perhaps the most anticipated and controversial portion of the JOBS Act. The JOBS Act 

would amend existing law to create a new private placement exemption from registration for qualified 

“crowdfunding” transactions via mostly online platforms intended to raise small amounts of capital from a large 

pool of investors. The exemption is available provided that, not more than $1 million of securities are sold in any 

12-month period and the aggregate amount sold to any one investor during that period is capped at a specified level 

based on the annual income or net worth of the investor. If an investor’s annual income or net worth is less than 

$100,000, then the aggregate amount sold to the investor cannot exceed the greater of $2,000 or 5 percent of the 

investor’s annual income or net worth. If an investor’s annual income or net worth is $100,000 or higher, then the 

aggregate amount sold to the investor cannot exceed the lesser of $100,000 (cap) or 10% of the investor’s annual 

income or net worth. (These amounts will be indexed for inflation every 5 years). 

 

Another condition is the transaction must be conducted through an intermediary (broker or funding portal) that 

complies with the JOBS Act’s requirements and fulfills certain obligations in connection with the transaction. A 

“funding portal” is a new intermediary category created by the JOBS Act and is defined as a person that acts as an 

intermediary in a transaction involving the offer or sale of securities for the account of others, solely pursuant to 

this exemption. It is unclear whether the funding portal must be an electronic system rather than a manual 

brokerage operation. A funding portal may not: 

 

 offer investment advice or recommendations, 

 solicit offers or transactions, 

 compensate employees, agents or other persons for solicitation based on the sale of securities,  

 hold, manage, possess or otherwise handle investor funds or securities, or  

 engage in such other activities as the SEC, by rule, determines appropriate. 

 

The SEC will be required to adopt rules exempting funding portals from registration as a broker-dealer under the 

Exchange Act, provided that the funding portal i) remains subject to SEC examination, enforcement, and 

rulemaking authority, ii) is a member of a national securities association, and iii) meets such other requirements as 

the SEC determines appropriate.  

 

Intermediaries (both brokers and funding portals), among other things, will be required to: 

 



   

   

          
    

 register with the SEC as a broker or as a “funding portal”, 

 register with any applicable self-regulatory organization, 

 provide disclosures that the SEC will deem appropriate by rule, including those related to risks and other 

investor education material,  

 ensure that each investor i) reviews the investor education information, ii) affirms that the investor 

understands the risks of loss of the entire investment and can bear such loss, and iii) answers questions 

demonstrating i) an understanding of the level of risk of the investment and such other matters as the SEC 

determines appropriate by rule. 

 take such measures to reduce the risk of fraud, including obtaining a background check on all officers, 

directors, and holders of more than 20% of the shares of issuers,  

 make available to the SEC and potential investors any disclosures provided by the issuer, at least 21 days 

prior to any sale, 

 ensure that all offering proceeds are only provided to the issuer once it has reached the target offering 

amount, and allow all investors to cancel their commitments to invest,  

 meet such other requirements as the SEC may prescribe by rule to ensure no investor in a 12-month period 

has purchased securities offered purchased securities from all issuers that exceed investment limits set 

forth,  

 take steps to protect the privacy of information collected from investors that the SEC will, by rule, deem 

appropriate,  

 not compensate promoters, finders, or lead generators for providing the broker or funding portal with the 

personal identifying information of any potential investor,  

 prohibit its directors, officers, or partners (of similar status or function) from having any financial interest 

in an issuer using its services, and 

 meet such other requirements as the SEC, by rule, may prescribe for the protection of investors and in the 

public interest. 

 

An issuer who offers or sells securities, among other things, will be required to: 

 

 file with the SEC and provide investors and the relevant broker or funding portal certain information about 

the issuer, including a description of its business and financial condition (including target offering 

amounts), financial statements, intended use of proceeds, and ownership and capital structure and other 

requirements as the SEC may establish, by rule, 

 must not advertise the terms of the offering except through notices which direct investors to the funding 

portal or broker, 

 must not compensate or commit to compensate (directly or indirectly) any person to promote its offerings 

through communication channels provided by a broker or funding portal, in a manner not deemed 

appropriate by the SEC, by rule, 

 at least annually file with the SEC and provide investors reports of the results of operations and financial 

statements of the issuer, as the SEC shall determine appropriate, by rule, and 

 comply with such other requirements as the SEC may, by rule, prescribe, for the protection of investors and 

in the public interest. 

 

The crowdfunding exemption will not be available to the following: foreign companies, SEC reporting companies, 

investment companies and companies excluded from the definition of investment company under section 3(b) or 

3(c) of the Investment Company Act of 1940. Lastly, companies that do not satisfy standard that the SEC, by rule 

or regulation, determine appropriate would be excluded. 

 

The JOBS Act states the liability for misstatements and omissions in crowdfunding offerings would be imposition 

of a one-year lock up on the securities sold, subject to certain limited exceptions. 

 

The JOBS Act requires the SEC to promulgate disqualification provisions and other rules to address the various 

aspects of the crowdfunding exemption not later than 270 days after enactment. If the SEC takes the full 270 days 



   

   

          
    

we may not see a new crowdfunding system until early 2013. 

 

Finally, securities acquired pursuant to the crowdfunding exemption are “covered” and thus will be exempt from 

registration or qualification under state blue sky laws. 

 

Expand Regulation A: Small Public Offering Exemption—The JOBS Act would permit the SEC to amend existing 

law that would increase the threshold for small offerings under Regulation A in any 12-month period from $5 

million to $50 million. These securities may be offered and sold publicly. Unless they are sold on a national 

exchange or sold to qualified purchasers, they are subject to state securities laws because they are not considered 

“restricted securities”. Issuers relying on this exemption would need to ensure their offering is in compliance with 

regulations to be promulgated by the SEC, including the offering statement or related document that would need to 

be filed with the SEC and the periodic disclosures that may also be required by the SEC. 

 

Final Thoughts 

 

These reforms will likely reduce many of the current disincentives faced by most companies to U.S. IPOs. 

However, the benefits of these changes will depend largely on the details of the SEC’s mandated rulemaking. 

Directors and officers should take precaution and remain alert to the SEC rules as they could potentially incur 

liability for material misstatements and omissions under section 302(c) of the JOBS Act. 

 
 

*** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** *** ***  

 

 

Tax Advice Disclosure: To ensure compliance with requirements imposed by the IRS under Circular 230, we 

inform you that any U.S. federal tax advice contained in this communication (including any attachments), unless 

otherwise specifically stated, was not intended or written to be used, and cannot be used, for the purpose of (1) 

avoiding penalties under the Internal Revenue Code or (2) promoting, marketing or recommending to another party 

any matters addressed herein. 

 

Any review, reliance or distribution of this memorandum by any current client or others or forwarding without 

express permission is strictly prohibited.  If you are not the intended recipient, please contact the sender and delete 

all copies. 


